INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

DEVON TURNER,
Civil Action No. 5:04-cv-00053
Plaintiff,

V. MEMORANDUM OPINION

JO ANNE BARNHART,
Commissioner of Social Security,

By: Samue G. Wilson
United States District Judge
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Defendant.

Faintiff, Devon Turner, brings this action chalenging the find decision of the Commissioner of
Socid Security denying Turner’s claim for disability benefits under the Socid Security Act. An
Adminigrative Law Judge (ALJ) found that Turner is cgpable of alimited range of light work and afull
range of sedentary work and that sheis cgpable of performing jobs available in significant numbersin
the nationa economy. The Commissioner of Socia Security adopted that decison. The United States
Magistrate Judge has filed areport pursuant to 28 U.S.C. 8§ 636(b)(1)(B) recommending that the court
reverse the decision and remand the case solely for the caculation of benefits. The Commissioner
contends that substantia evidence supports her determination that Turner is not disabled and has
objected to the Magistrate Judge' s report. The court agrees with the Commissioner and affirms her
decison.

l.

Turner is twenty-four years old, and has a high school education, and has worked as a sewing

machine operator, cook, and cashier. In April of 2001, Turner sought treatment for back pain. Turner

had an x-ray, and the doctor who read it, Dr. Dennis G. Rohrer, reported that Turner had “very mild



lumbar scolioss. . . [and] [n]o other abnormadlities” A follow-up MRI performed the next month
reveded amilar findings: Dr. N. E. Adamson examined the MRI results and reported only a*“very small
centrd disc protrusion at the L4-5 level” and a“mild pogterior disc bulge at the L5-S1 level.” 1n June
of the next year, Turner sought help from arheumatologist, Dr. Wael N. Jarjour. Turner complained
that what had started as lower back pain had progressively developed into diffuse body pain. Jarjour
examined Turner and found her to be an “obese woman in no acute distress” He found her symptoms
to be congstent with “fibromyalgia syndrome associated with depression,” and he saw “[no] evidence
to suggest inflammatory disease process or support the diagnosis of polymyagiarheumatica” Jarjour
recommended that Turner stop taking prednisone, and he referred her to apain dlinic. Jarjour dso
noted that Turner “denigld] any symptoms suggestive of deep apnea”

In September 2002, Turner underwent another back x-ray, and Dr. Ravi Giyanani, who
reviewed her x-ray, found “mild disc narrowing at L4-5,” a condition he said “may represent a
component of degenerative disc disease . . . or can be seen with norma variation.” The Virginia
Department for Rehabilitative Services then referred Turner to Dr. F. A. Irani for a consultative
examination. Dr. Irani reported that Turner’ s symptoms were congstent with fibromyalgia but that he
suspected that her “mgor problem is al-emotiona” and that he could find little “organic science to
support [Turner’s| clam of atotd body pan.”

In February 2003, Turner sought help a the Bdint Pain Management Center, where Dr. Bdint
found her symptoms to be consistent with fibromyagia, deep gonea, obesity, spind tear and bulge, mild
scolios's, and high blood pressure. Dr. Balint dso completed a Medica Source Statement, stating that

Turner was unable to perform even arange of sedentary activities, that she was able to stand or walk



only for two hours in an eight-hour workday; that she was able to gt only for two hoursin an eight hour
workday; that she was able to lift fifteen pounds; that she should only occasiondly climb, baance,
crouch, knedl, push or pull; that she should never stoop or crawl; that she was unable to reach in dl
directions; and that she should avoid exposure to workplace hazards, including unprotected heights,
moving machinery, and vibration. Soon after, the State Agency commissioned a Similar assessmernt,
and the state consultant found that Turner was capable of performing arange of medium work
activities

Meanwhile, Turner had filed her disability claim on May 31, 2002, maintaining that she became
disabled on February 4, 2002, from polymyagia, fibromyalgia, a back disorder, and depresson. The
SSA denied the clam initidly and on reconsideration. Turner then requested a hearing, which was held
on November 10, 2003. A vocational expert (VE) testified at that hearing. The ALJ asked the VE
whether there were positions avallable in Sgnificant numbersin the nationa economy for someone of
Turner’s age, education, experience, and resdud capacity, as determined by the ALJ. The VE
responded that someone in Turner’ s position could work as a laundry worker or grader/sorter. Turner
a0 tedtified at the hearing, Sating that her dally activitiesincluded caring for her toddler son, cleaning
the house, doing laundry, and leaving her home four times aweek to vist relatives and go to the store.

The ALJ ultimately granted little weight to ether Dr. Baint’s assessment of Turner’slimitations
or the State Agency reviewer’s assessment. The ALJfound that Dr. Baint’ s assessment was contrary
to the record and contradicted by Dr. Bdint's own findings. However, the ALJ aso found that
Turner’s“exertiond limitations [were] somewhat more redtricting than the State Agency’ s assessment.”

Thus, the ALJ reviewed the record and determined that Turner retained the capacity to perform arange



of light exertiond activities; that sheis able to lift ten pounds frequently and twenty pounds occasondly;
that sheislimited in her ability to wak and stand for prolonged periods, that she requires a Sit-stand
option at fifteen-minute intervas, that she can occasiondly climb, balance, bend, soop, kned, crouch,
sguat, and crawl; that she should avoid workplace hazards; and that her ability to concentrate, persst at
tasks, and keep paceis “moderate]ly] limit[ed].”

The ALJfound, anong other things, that Turner suffers from the severe allments of deep gpnea
and fibromyagia that Turner’ simpairments do not meet or medicaly equa any of the impairments
specificaly set out in SSA regulations; that Turner is unable to perform any of her past work; that
Turner has the resdua functiond capacity to perform *a dgnificant range of light work”; that there are
“asgnificant number of jobsin the nationd economy that [ Turner] could perform”; and that Turner is
not under adisability. The ALJ aso found that Turner’s dlegations regarding her limitations were not
“totaly credible’ because they conflicted with Turner’s descriptions of her daily activities.

Turner appeaed, and the court referred the matter to the Magistrate Judge, who found that the
ALJ s decision was not supported by substantial evidence and recommended that the court reverse the
ALJ s decison and remand the case only for caculation of benefits.

.
The record before the ALJ provided two contrasting accounts of Turner’s hedlth and residua
capacity. By one account, Turner’ slimitations are not nearly as severe as she maintains. Clearly, the

ALJ could have concluded that Dr Irani’ s opinion supported that account, given Dr. Irani’s notation



that he could find little “organic science to support [Turner’s] claim of total body pain.” * Moreover,
the ALJ could have rationdly concluded that Turner’ s daily routine suggested that neither her
fibromyagianor her degp gponea were SO savere asto prevent her from performing arange of light
work and afull range of sedentary work. The second account, supported by Dr. Bdint, sandsin
marked contrast to the first. Dr. Bdint, who diagnosed Turner with fibromyalgia, deep gpnea, obesty,
spind tear and bulge, mild scoliogs, and high blood pressure, determined that Turner was incapable of
performing even sedentary work. In the face of these conflicting accounts, it was the domain of the
ALJto assess credibility and to discern which account more closely mirrored redlity. See Richardson
v. Perdes, 402 U.S. 389, 399 (1971) (“[In] the not uncommon situation of conflicting medica evidence
... [f]hetrier of fact has the duty to resolve that conflict.”). He did so, and we are not permitted to
impose our own view of the evidence.
[11.

The ALJ assessed credibility in areasonable fashion and articulated hisreasoning. He
discounted Dr. Bdint's assessment of Turner’s resdua capacity, finding his opinion to be * unsupported
by the evidence of record, and . . . contradicted by Dr. Bdint's own reports, which reflect only

moderate findings”? In light of this credibility determination and in light of al the evidence, the ALJ

The Magistrate Judge suggests that the ALJ over-read Dr. Irani’s report and could not rely on
it as evidence that Turner isnot disabled. The court finds, however, that the ALJ could have read Dr.
Irani’ s report precisely as heread it in light of Dr.Irani’s notation that he found little “organic science to
support [Turner’s| clam of atotd body pain .”

2While Dr. Bdint's opinion would normally be entitled to controlling weight under the “treating
physician rule” the ALJwas free to grant it less authority upon a sustainable finding thet it was
inconsistent with the other substantial evidence. See Craig v. Chater, 76 F.3d 585, 590 (4" Cir.
1996). Here, the ALJ made such afinding.



ultimately found that Turner was capable of alimited range of light work and afull range of sedentary
work, and, after diciting testimony from a VE through a proper hypothetical,® the ALJ determined that
there were jobs available in the nationd economy for someone with Turner’ s limitations. These findings
were supported by substantial evidence, and the ALJ arrived at them in areasonable, proper fashion;*
therefore, the court is congtrained to affirm.

ENTER: This day of June 2005.

UNITED STATESDISTRICT JUDGE

3The Magistrate Judge suggests that the ALJimproperly relied upon the testimony of the VE to
determine Turner’ s residua capacity. See Walker v. Bowen, 889 F.2d 47 (4™ Cir. 1989) (holding that
the ALJ may only rely on the VE to determine whether there are jobs available in the national economy
for someone with the clamant’ s limitations, not to determine the claimant’ s ability to work). However,
areview of the ALJ s opinion and of the record revedsthat the ALJ did not rely onthe VE to
determine Turner’ sresdud capacity. At the time he questioned the VE, the ALJ had aready
determined a pecific ligt of limitations for Turner (ableto lift and carry 10 pounds or less frequently,
ableto lift and carry 20 pounds or less occasiondly, unable to sit or walk for prolonged periods, €tc.).
The ALJ merdly asked the VE to labd Turner’sresdud capacity based on those limitations; he did not,
however, entrust the VE with determining that capacity.

“The Magistrate Judge went so far asto suggest that the ALJ “was making an effort to engineer
aresult.” The court notes its disagreement with this suggestion, which the court finds to be both
unpersuasive and unhelpful. This court will not presume that other governmenta agencies are not
executing their respongibilities in a proper manner. Had the ALJ been interested in engineering a result,
he could have adopted the residua capacity suggested by the State Agency reviewer, who suggested
that Turner retained the capacity for afull range of medium work, or he could have relied on Dr.
Jarjour’ sreport to find that Turner does not suffer from deep gponea. The ALJ did not take this route;
rather, the court finds that he thoroughly examined the medical records before him and made
supportable findings.



INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

DEVON TURNER,
Plaintiff, Civil Action No. 5:04CV 00053

V. FINAL ORDER

JO ANNE B. BARNHART,
Commissioner of Social Security,

By: Samue G. Wilson
United States District Judge

Defendant.
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In accordance with the court’ s memorandum opinion entered on thisdate it isORDERED and
ADJUDGED that the Commissoner’sfind decisonisAFFIRMED. This matter is gricken from the
docket of the court.

ENTER: This day of June 2005.

UNITED STATES DISTRICT JUDGE






